are now, in a sweeping 188-page opinion authored by Chief Judge Ted McKee. Like Orval Faubus before her, Governor Jan Brewer of Arizona appealed the court order enjoining S.B. 1070. She has sounded "law-and-order" themes (even while asserting, and then disavowing, the claim that illegal immigration has left headless corpses scattered along the Arizona side of the border) and insisted on the right of her state to conduct its own affairs. 8 The struggles today in Arizona, Hazleton, and elsewhere do not occur in a vacuum, of course, but rather play out in the context of the nation's historic immigration law and policy. Nor is the specific dispute in Arizona-the proper role, if any, for state and local actors in making or enforcing immigration law-new.
I hope to do three things. First, I will consider state variation and statefederal conflict over immigration from a historical perspective. Second, I will share my sense of the context and likely outcome of the current debates. Finally, I want to talk about proportionality in immigration law and suggest an important, but previously under-appreciated, role for the courts in smoothing out the roughest edges of the current disputes.
I. EARLY ORIGINS
Two founding-era debates illustrate that disagreements about liberal and restrictive immigration and naturalization policies and the optimal degree of local autonomy in a system of national immigration rules date to the very earliest days of the nation.
A. Acadian Refugees
One immigration event that likely shaped views of the founding generation was the Acadian refugee crisis of the late 1750s. The Acadians were French Catholic settlers in the Canadian Maritimes who became British subjects under the Treaty ofUtrecht. 9 However, the Acadians refused to swear allegiance to Britain and as a result, their formal citizenship status was ambiguous.' 0 Many British authorities and American colonists considered the Acadians foreigners, "French" or, at best, "French neutrals."" Weary of Acadian resistance to English rule, in 1755, British troops launched a brutal campaign to deport thousands of Acadians by driving them off their lands, burning their former villages, and removing the Acadians to the American colonies.' The response of the colonies to this early refugee crisis varied, however. Massachusetts and Pennsylvania, for instance, enacted legislation authorizing the compulsory "binding out" of Acadian children as indentured laborers. 3 One Acadian petition in Pennsylvania sought mercy, explaining that Acadians would be "the most unhappy People that ever appeared, if, after having lost what God had given us, for the Subsistence of our Families, we see ourselves forced to tear our Children from the Arms of our tender Wives.' 14 Elsewhere, colonial officials detained or jailed groups of Acadians and considered mass expulsions. The British delivered many of the most dangerous Acadians to South Carolina, where local authorities at first refused to allow the refugees to set foot on land. 5 The Governor suggested resettling the Acadians on islands off the South Carolina coast, "where little Huts may be put up for them"' 6 and cattle and rice supplied until either further instructions from the Crown were given, "or some legal & effectual Method be thought of to get clear of them."' 7 Eventually, the Governor agreed to send the most dangerous Acadians up the coast to North Carolina and Virginia, and the Assembly passed legislation to indenture some of the remaining Acadians and release others for resettlement." 13. GRIFFITHS, supra note 9, at 95-127; PLANK, supra note 12, at 149-57. 14. Naomi E.S. Griffiths 
B. Naturalization Clause
A second example of early disputes over immigration policy concerns the meaning of "naturalization." "Citizenship" was an unsettled notion in the colonial era and did not operate to demarcate rights as sharply as it does in the modem period. Under colonial laws, for instance, noncitizens were frequently eligible to vote." While colonists usually considered themselves subjects of Britain, Britain and its American colonies had distinct bodies of"subj ectship" law. In particular, colonial naturalization policies began to reject concepts of natural and permanent allegiance in favor of volitional and contractual principles of citizenship. 2°Y et the Declaration of Independence lists British restraints on naturalization and immigration as a colonial grievance and states that the King "has endeavoured to prevent the Population of these States; for that purpose obstructing the Laws for Naturalization of Foreigners; [and] refusing to pass others to encourage their migration hither....
The Articles of Confederation allowed each state to legislate its own naturalization statutes, resulting in significant variation. 22 Madison described this checkerboard of state rules as "a fault in our system, and as laying a foundation for intricate and delicate questions ... ,,2 By operation of the privileges and immunities clause, however, all states were obligated to respect the rights of the "free inhabitants" of other states. 24 Resentment soon blossomed within restrictionist states opposed to the more generous laws of other states, especially Pennsylvania, which was alleged to have "receive [d] all that would come there.., at the expense of religion and good morals. 25 There was little debate at the Constitutional Convention and during the ratification period over the desirability of substituting a single national naturalization rule for the varied state laws. Even Anti-Federalists agreed that the state naturalization experience was disastrous. 26 Constitution reflected this consensus as it empowers Congress to "establish an uniform Rule of Naturalization... throughout the United States." 2 7 This consensus was also reflected in early Supreme Court decisions, such as Chief Justice Marshall's declaration in 1817, " [t] hat the power of naturalization is exclusively in congress does not seem to be, and certainly ought not to be, controverted., 28 In other words, the Framers deliberately drafted the Constitution to grant the naturalization power to the federal government based on the widespread view that disuniform state regulation in this area under the Articles of Confederation had failed.
Disuniform local responses to the perceived burdens of new immigrants; frustration with the immigration policies of a national sovereign; fear and animus directed towards immigrant families in some communities; local impulses to welcome new immigrants in other communities; all of these phenomena would have been familiar to the founding generation and are visible in the colonial responses to Acadian refugees in the late 1750s and divergent state naturalization policies under the Articles of Confederation.
II. THE DEVELOPMENT OF THE MODERN IMMIGRATION REGIME
Congress launched the beginnings of our modem immigration regime in the post-Civil War period. The Reconstruction Congresses expressed concern for the mistreatment of immigrants in their debates on the "involuntary servitude" clause of the Thirteenth Amendment, 2 9 the Anti-Peonage Act of 1867,30 the Civil Rights Act of 1870, 3 " and the Padrone Act of 1874.32 This concern was particularly expressed with regard to Chinese immigrants in the western United States, Mexican immigrants in the southwest, and even Italian immigrant children in the eastern cities. 33 Soon thereafter, however, Congress began to enact laws directing the exclusion at ports of entry of certain undesirable persons, and later, the deportation or removal from within the country of others.
Many of these early grounds for federal exclusion or deportation reflected the same concerns with poverty, disease, and criminality as prior state laws. Other federal laws became explicitly racial, initially targeting Chinese, Japanese, and other Asian nationals. Eventually, these laws established national origins quotas and discriminated against Mexican and other Latino nationals as well.
As Congress moved to legislate national immigration laws in the late nineteenth century, legal challenges to the residual state measures, as well as to various procedural and substantive features of the new federal laws, arose. The U.S. Supreme Court soon discerned an unenumerated federal power to regulate immigration, held that the power was exclusively federal, and invalidated state laws on this basis. In Chy Lung v. Freeman, 34 for example, the Court considered a California statute that permitted state officials to examine new immigrants arriving at its ports and, if the inspector determined that an immigrant was within any one of numerous categories of undesirable persons, to require immigrants to post a significant bond. In 1875, the Supreme Court struck down the California statute, explaining: "[t]he passage of laws which concern the admission of citizens and subjects of foreign nations to our shores belongs to Congress, and not to the States." 35 Similar language appears throughout dozens of judicial opinions in the ensuing century. 36 With the expansion of the federal immigration apparatus in the late 33. See, e.g., Slaughter-House Cases, 83 U.S. (16 Wall.) 36,72 (1872) ("Undoubtedly while negro slavery alone was in the mind of the Congress which proposed the thirteenth article, it forbids any other kind of slavery, now or hereafter. If Mexican peonage or the Chinese coolie labor system shall develop slavery of the Mexican or Chinese race within our territory, this amendment may safely be trusted to make it void."). The full history of federal immigration law, from its late nineteenth century origins to the modem twenty-first century conflicts, is beyond the scope of this talk. Today's immigration regime is codified primarily in the Immigration and Nationality Act, adopted by Congress in 1952 and frequently amended since, especially in 1965, 1986, and 1996. In the course of crafting the statute, Congress has reflected the post-Civil War understanding that immigration regulation is an exclusively federal function and has occasionally legislated narrow and explicit derogations from the otherwise muscular preemption of state or local laws. None of these exceptions, however, authorize the sort of laws and practices that have cropped up in places like Arizona and Hazleton.
For example, Congress has expressly authorized direct enforcement of two criminal immigration provisions. Section 274 of the INA prohibits the smuggling, transporting, or harboring of illegal immigrants. Subsection (c) of that provision, entitled "Authority to Arrest," permits INS agents "and all other officers whose duty it is to enforce criminal laws" to arrest individuals who violate Section 274."
7 In other words, Congress expressly authorized all those empowered to enforce criminal laws-including state and local police-to make arrests for smuggling, transporting, and harboring offenses. Section 274's legislative history confirms its plain meaning. As initially drafted, the provision allowed officers "of the United States" to arrest alleged smugglers. When Congress removed the restrictive phrase "of the United States," it intended to expand enforcement authority by allowing all criminal law enforcement officers-federal, state, or local-to make arrests for INA § 274 violations. 38 It makes sense specifically to authorize local police to In 1996, Congress passed an amendment to empower state and local police to arrest a second set of immigration violators: individuals who have committed the criminal offense of illegal reentry following a prior deportation based on a felony conviction. The 1996 amendment specifically provides that "state and local law enforcement officials are authorized to arrest and detain an individual who (1) is an alien illegally present in the United States and (2) has previously been convicted of a felony" and ordered deported. 3 9 When Representative John Doolittle initially offered the floor amendment that became the above described provision, he explained that "the Federal Government has tied the hands of our State and local law enforcement officials" 4 because "current Federal law prohibits State and local law enforcement officials from arresting and detaining criminal aliens whom they encounter[] through their routine duties."'" His amendment, he contended, would "untie the hands of those we ask to protect us," 42 for the purpose of arresting deported felons who illegally reenter the country.
Congress has also long understood that local police enforcement of civil immigration law is broadly preempted unless expressly authorized by Congress. Section 103(a)(8) of the INA, first enacted in the 1950s, provides the Attorney General with emergency powers to authorize "any State or local law enforcement officer" to enforce federal immigration laws if the Attorney General certifies the existence of"an actual or imminent mass influx of aliens arriving off the coast of the United States, or near a land border." 43 Furthermore, in 1996, Congress added non-emergency procedures for state and local jurisdictions to enforce federal immigration laws in NA § 287(g a written agreement, and close oversight by federal immigration authorities." As of 2010, over seventyjurisdictions have entered into a "287(g) agreement," authorizing state or local police to enforce civil immigration laws. 45 More importantly, these twin procedures-the emergency "mass influx" procedures and the ordinary "287(g)" process-reflect a legislative determination that immigration laws may be enforced by state and local police only pursuant to a detailed congressional scheme, subject to federal training, supervision, and oversight, and not at the unilateral initiative of local jurisdictions.
In other words, during the second half of the twentieth century, Congress approved state and local enforcement of specified immigration crimes and broad civil enforcement, if done pursuant to detailed statutory procedures. Each of these provisions was enacted on the understanding that only the federal government can make or enforce immigration laws, and each represents a narrow, but explicit, departure from that principle.
III. THE CONTEMPORARY PERIOD
While the twentieth century was largely a time of an ascendant federal immigration regime and diminishing state and local participation, the past decade looks different.
The federal regime, creaky and out-of-date, has endured nevertheless, and the Department of Homeland Security is currently the largest federal law enforcement agency. It is an agency with skyrocketing budgets and new records for arrests, detentions, and removals set virtually every year-higher in the first year of the Obama Administration than in any year of the Bush II Administration. 46 At the same time, however, there has been an undeniable explosion of immigration-related policymaking at the state and local level. Punitive measures, such as those adopted in Hazleton, Pennsylvania and in Arizona, have received much of the media attention. Some local integrationist strategies, such as municipal confidentiality or non-cooperation orders regarding immigration enforcement or New Haven's own Elm City Resident Card (an optional municipal identification card), have provoked local controversy. 47 Still other inclusionary approaches, many modest or incremental, such as a town hall offering some of its materials in languages other than English, have become common, but do not always attract the same public scrutiny. What explains the growth of state and local measures and the wildly divergent approaches adopted by communities across the country? And given the longstanding history of federal supremacy in immigration policy and enforcement, are they likely to survive and flourish? I think four primary factors explain the current turmoil.
First is a general trend toward devolution, visible across government programs affecting immigrants and predating the most recent events. For instance, in 1996, Congress enacted a major overhaul of welfare programs. 48 When Congress could not resolve a disagreement about immigrant eligibility for the major cooperative federal-state programs, such as Medicaid and Temporary Assistance to Needy Families (the successor to AFDC), it largely punted to the states, authorizing each to determine for itself whether large classes of foreign nationals would be eligible for Medicaid and TANF, subject to federal limitations. 4 Thus, in the late 1990s, when all state legislatures had to rewrite their own welfare laws in response to vast federal changes, they also were forced to legislate in historic detail regarding a long list of particular immigration statuses, mapping those onto state, local, and cooperative federal-state programs. 5° Similarly, state criminal justice systems have been increasingly forced to confront the consequences of immigration status at arraignments, plea hearings, sentencing, and during probation. 5 many state labor and worker compensation agencies were forced to engage, more deeply than previously required, the intersection of labor and employment law with immigration status. 4 Second is demography. While not reaching historic peaks as a percentage of the population, legal and unauthorized migration in the last twenty years has been high. More importantly, in the 1990s, new immigrants moved beyond the traditional "receiving" states, such as California, Texas, Florida, and New York, to other states and, within all states, beyond the largest cities to suburban and rural communities, many of which had not experienced significant new immigration in nearly a century. 55 The arrival of new, largely Spanish-speaking Latino immigrants caused local frictions in communities where, at least initially, mediating religious, business, and other civic institutions often did not yet exist. At worst, members of some such communities reacted with racism and nativism. At a minimum, the reality of new immigrant populations in such towns compelled public institutions, such as police departments, public schools, hospitals, and libraries, to adapt their practices to address the reality of these new residents. And it is these sort of local adaptations, from Hazleton's effort to penalize landlords who rent to immigrant tenants, to the Houston Police Department's non-cooperation Third is September 11. Following the terrorist attacks, the U.S. Department of Justice rescinded a prior Office of Legal Counsel memo, concluding that local police lacked authority to engage in civil immigration enforcement; 5 7 encouraged jurisdictions to execute 287(g) agreements (in the five years from its initial enactment in 1996 to 2001, not one local jurisdiction had executed a 287(g) agreement); commenced entering tens of thousands of administrative immigration warrants into the FBI's National Crime Information Center database, through which local police conduct records checks on millions of motorists, arrestees, and others they encounter every day; 58 and began an aggressive, public campaign to persuade local law enforcement officials to make civil immigration enforcement part of their routine duties, even without a 287(g) agreement. 5 9 Without doubt, the prior Administration argued that civil immigration enforcement was a national security imperative and, except for the last one mentioned, each of the above programs launched to increase state and local participation in immigration enforcement after September 11 has been continued and intensified by the current Administration.
Fourth is the absence of meaningful federal reform to our immigration laws, which remain rooted in a post-WWII model that is out of step with our current economic and security needs and inconsistent with our moral values. Polls indicate that a significant majority of the American public supports immigration reform built on the three pillars of legalization for some but not all of the current undocumented population; expanded but not unlimited opportunities for future, lawful immigration, both to reunify families and through temporary worker programs; and more effective enforcement of the resulting immigration order. 6 " These three principles were also the foundation 61 In the absence of federal legislative action, however, states and localities have had no choice but to undertake their own diverse efforts to adapt local rules to the demographic realities of their communities. 62 Where will this lead? I expect that many of the most punitive local measures, like Arizona's S.B. 1070 and the Hazleton ordinance, will be struck down by the courts as preempted by federal law. This is certainly the trend of decisions in the U.S. District Courts and the U.S. Courts of Appeals. 63 By contrast, more inclusionary local measures have rarely been challenged in court, and the few suits initiated have generally failed.' Thus, I expect that communities inclined in this direction will continue to pursue integrationist policies.
More broadly, the state and local debate about appropriate policies towards new residents that is as old as the Acadian refugee crisis of the 1750s will surely endure. Yet, this very local friction will likely contribute to the pressure on Congress to modernize our antiquated immigration statutes in ways that reflect the center of public opinion: some legalization, some enhanced "future flows," and meaningful enforcement of laws capable of being carried out.
IV. PROPORTIONALITY
It is no secret that the motivation for many of those who promote laws like S.B. 1070 and of those who resist such oppression is not to achieve a polls conducted by different polling firms from September 2008 through November 2010, finding majority support for immigration reform); see also more perfect balance in state-federal relations. Rather, it is an underlying, substantive disagreement about the content of our immigration laws and policies. Many who resist S.B. 1070 believe that federal immigration laws are too harsh, and that many people who are subject to arrest, detention, and removal should not be. After all, if today's immigration laws are the moral equivalent of Jim Crow, 65 then none could argue we should expend scarce local dollars for their more efficient implementation. And yet, many who advocate S.B. 1070, of course, do not believe the current laws are too harsh. If they did, they would not call for the dedication of state resources to their enforcement.
Another way to describe this more fundamental disagreement is as one about proportionality-whether the sanction of removal fits the offense for which it is meted out. Proportionality is a concept with ancient roots in AngloAmerican law, dating at least to Magna Carta. 66 Andrew von Hirsch, a leading philosopher of proportionality, explained that the principle of proportionality "embodies, or seems to embody, notions of justice. People have a sense that punishments scaled to the gravity of offenses are fairer than punishments that are not. Departures from proportionality-though perhaps eventually justifiable-at least stand in need of defense." 67 And it is not only the retributive theorists, who focus on whether an individual receives a "just desert," that express this view, but also many utilitarians (tracing all the way back to Bentham) who argue that a failure to punish proportionally is inefficient, fails appropriately to deter misconduct, and undermines the rule of law. 68 The principle of proportionality is also reflected in numerous common law rules and constitutional provisions, from the Eighth Amendment's (1997) ("because it promotes forces that lead to a law-abiding society, a criminal law based on the community's perceptions of just desert is, from a utilitarian perspective, the more effective strategy for reducing crime").
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Broadly speaking, the Supreme Court has developed two forms of proportionality review. The first it has called "narrow proportionality review" and this is essentially a form of case-by-case analysis. 75 In the criminal context, courts use a two-step inquiry to apply this case-by-case proportionality analysis. First, the court asks whether a particular criminal sentence is so excessive in relation to the gravity of the offense as to raise an inference of "gross disproportionality." 76 For instance, in Solem v. Helm, the Supreme Court concluded that a life sentence for passing a bad check raised an inference of gross disproportionality," and last year, Chief Justice John Roberts did the same in another non-capital case.
78 Next, the Court will proceed to conduct two comparative assessments: one intra-jurisdictional, examining other sentences meted out for comparable offenses within the same jurisdiction and other crimes for which the same sentence is imposed, and the other inter-jurisdictional, looking at how other jurisdictions punish similar offenses.
79 At this step in the inquiry, the court attempts to determine whether a particular sentence is significantly out of step with sentences imposed for comparable misconduct within and without the sentencing jurisdiction. 8 " In a rare case, the Court may conclude that a sentence otherwise lawfully imposed is so disproportionate as to be unconstitutional, in violation of the Eighth Amendment's "cruel and unusual punishment" clause. 8 This case-by-case proportionality analysis rarely leads to overturning a sentence. 82 The Court's second approach to considering whether a criminal sentence is constitutionally "proportional" is not case-by-case, but rather categorical. 85 In this line of cases, the judicial inquiry focuses generally on the nature of the offense or the characteristics of the offender. 86 Applying the categorical approach the Supreme Court has occasionally held that capital punishment is grossly excessive-unconstitutionally disproportionate-for certain offenses and for certain offenders.
The judicial test for proportionality in these categorical cases is phrased differently from that for proportionality on a case-by-case basis, but the underlying inquiry is not radically dissimilar. Under the categorical approach, "the Court first considers 'objective indicia of society's standards, as expressed in legislative enactments and state practice' to determine whether there is a national consensus against the sentencing practice at issue., 87 This involves not only counting up and comparing state laws, but also examining state practices, which often differ from law on the books. 88 The court will then look to "the culpability of the offenders at issue in light of their crimes and characteristics, along with the severity of the punishment in question." 89 The court will also ask whether the sentencing practice "serves legitimate penological goals," 9 meaning retribution, deterrence, incapacitation, or rehabilitation. The court may also consider foreign or international practices. 9 And in cases applying the categorical approach to proportionality review, the doctrine is more robust. Applying its categorical proportionality test in capital cases, the Supreme Court has held that capital punishment is not 94 The latter cases place significant emphasis on the diminished culpability of young persons, who do not bear the same moral responsibility for their actions as adults, and others with mental health or developmental impairments.
Importantly, for many years the Supreme Court applied its categorical analysis only to capital cases and reviewed proportionality challenges to noncapital sentences only under the case-by-case standards for proportionality. That changed last year. In Graham v. Florida, Justice Kennedy wrote for the Court that a sentence of life without parole for a juvenile non-homicide offender violated the constitutional command of proportionality under the categorical approach. 9 5
So far, I have discussed only cases arising under the Eighth Amendment's Cruel and Unusual Punishment Clause. But the Court has also concluded that fines are subject to a similar review under the Excessive Fines Clause, in a case involving a man who failed to disclose the full amount of cash he was lawfully carrying out of the country and subsequently received a massive fine for what was essentially a paperwork violation. 96 There, the Court explained, "[t]he amount of the forfeiture must bear some relationship to the gravity of the offense that it is designed to punish." 97 The Court went on to apply a version of case-by-case proportionality analysis, which the Court termed "gross disproportionaiity." 9 8 Proportionality is also required when it comes to civil sanctions, including land use exactions and punitive damages. In the land use case Dolan v. City of Tigard, 99 the Supreme Court again used a form of case-by-case analysis that it called "rough proportionality." The Court reasoned that "[n]o precise mathematical calculation is required, but the city must make some sort of individualized determination that the required dedication is related both in nature and extent to the impact of the proposed development."' 0 On the civil side, the notion of proportionality is best developed in punitive damage cases. There the Court has moved from an initial series of decisions holding punitive damage awards immune from substantive review' to concluding that they are subject to a proportionality analysis very similar to that under the Eighth Amendment.' 0 2 In BMWv. Gore, the Court established three "guideposts": (1) reprehensibility of the underlying conduct, (2) ratio of harm to plaintiff and other conceivable victims (compensatory damages), and (3) comparison to other civil and criminal penalties that could be imposed for conduct. 0 3 In State Farm Mutual Auto Insurance Co. v. Campbell, the Court went further, articulating a categorical-type rule that "few awards exceeding a single-digit ratio between punitive and compensatory damages, to a significant degree, will satisfy due process."" BMW v. Gore reads a lot like a case-by-case proportionality review in a non-capital case, where the court begins by considering the severity of the sentence in relation to the gravity of the offense and then may move on to various comparative analyses. And the analysis in State Farm yields a nearcategorical holding for punitive damages not unlike the Court's categorical proportionality rulings in Graham and a number of capital cases. Many scholars have noted that judicial scrutiny of disproportionate civil sanctions, such as punitive damages, appears to be more searching than review of criminal sentences.' 0 5 This too suggests that there is an important role for the courts in considering the proportionality of civil immigration sanctions, such as deportation.
What might all of this mean for immigration law? As a threshold matter, removal orders should be subject to proportionality review by courts, both on a case-by-case basis and categorically. This is so under the Eighth 100. Id Amendment, at least in cases where a removal order is the result of a criminal conviction. As the Supreme Court observed last year, "deportation is an integral part-indeed, sometimes the most important part-of the penalty that may be imposed on noncitizen defendants who plead guilty to specified crimes."' 0 6 This is also so under the Fifth Amendment Due Process Clause, even where deportation is not the result of a criminal conviction, because a removal order is a punitive sanction that mandates departure 0 7 and also bars lawful return for a period of years. 0 8 Because the Due Process Clause requires that a civil penalty be proportionate to the gravity of the offense, and removal orders are punitive, at least in part, then removal orders are subject to judicial review on constitutional proportionality grounds even where the individual has not been convicted criminally.
A. Case-by-Case Proportionality Review in Immigration Cases
How should judicial review for proportionality operate on a case-by-case basis in removal proceedings? The Supreme Court directs that the case-bycase proportionality inquiry in criminal cases begin with a comparison between the gravity of the offense and the severity of the sanction.'°9 Where there is an inference of gross disproportionality, the court must then proceed to various forms of comparative analysis, both intra-and inter-jurisdictional."' In immigration, one can imagine the analysis frequently ending at the first step, with courts concluding that deportation and a bar on return for a period of years or on a permanent basis is not grossly disproportionate to the underlying immigration offense.
But this will not always be so, just as it is not always the end of the analysis in proportionality challenges to an award of punitive damages or to a criminal sentence. A removal order imposes two discrete penalties: mandatory departure from the United States and a ban on lawful return. The 
2011]
HeinOnline --72 U. Pitt. L. Rev. 451 2010-2011 length on the ban on lawful return depends on various factors, but is imposed in all cases and will be five years (if the removal case begins upon a foreign national's arrival to the United States)," ten years (if the removal case begins after one's initial entry), 12 twenty years (if the removal order is a second or subsequent order)," 3 or a lifetime ban (if the person was convicted of an "aggravated felony")." 4 Moreover, both undocumented immigrants and those lawfully present, whether on a visa as permanent residents or otherwise, are subject to removal. Finally, it may be relevant to the proportionality analysis that the current immigration statutes authorize discretionary relief from removal for a small number of persons otherwise subject to removal, for instance, on the basis of a valid asylum claim" 5 or where one is the victim of domestic violence." 6 Now, consider a DREAMer," 7 a young adult who is undocumented and arrived in this country with her parents as an infant or child. Or a refugee fleeing violent persecution who is time-barred from pursuing asylum because she was unable to file an application within the one-year statute of limitations. Or a long-term permanent resident who came to this country legally as a small child and has maintained his status ever since but, as an adolescent, was convicted of non-violent offense, such as shoplifting or vehicle theft, that is now classified as an "aggravated felony." ' 8 There may well be cases in which a court should conclude that the severity of the sanction, namely removal and prohibition on lawful return for 10 years (the DREAMer and the asylum seeker), or removal and prohibition on lawful return ever (the permanent resident convicted of an aggravated felony), is so excessive in relation to the offense that an "inference of gross disproportionality" arises. If so, then to what, if anything, might one compare the sanction? In the excessive fine case, Bajakajian, the Court looked to the criminal and civil penalties apart from the fine." 9 Here, they may be modest, much more so than removal. For the DREAMer and the asylum-seeker, entry without inspection is a misdemeanor, punishable by a maximum sentence of six months, 2 ' a civil fine of $50$250,121 and a criminal fine of $5,000,122 for instance. The permanent resident convicted of shoplifting may have received no jail time at all, only a suspended sentence.
3
A court might also look beyond penalties authorized on the face of statutes to actual sentencing and enforcement practices. The Supreme Court did precisely that in the life-without-parole case for non-homicide juvenile offenders when it emphasized that few states pursue such harsh sentences, even though most states authorize them. 124 In immigration cases, it may be relevant that the United States does not deport many DREAMers, for instance. 126. Memorandum from John Morton, Assistant Sec'y, U.S. Dep't of Homeland Sec., to all employees of U.S. Immigration and Customs Enforcement (June 30, 2010), available at http://www .ice.gov/doclib/detention-reform/pdf/civilenforcement_priorities.pdf(establishing those who pose a "risk to national security or danger to public safety" as "priority one," recent illegal entrants as "priority two," and immigration fugitives or those who "otherwise obstruct immigration controls" as "priority three"); see also Alvarez v. Holder, No. 08-71383 (9th Cir. Jan. 7, 2011) (ordering supplemental briefing on the effect of the Morton Memorandum); Dinan, supra note 125 (quoting Secretary Napolitano as saying that DREAMers are "not a priority" for enforcement). CRISTINA RODRIGUEZ ET AL., A PROGRAM IN FLUX: NEW PRIORITES AND IMPLEMENTATION CHALLENGES FOR 287(G) 12 (Migration Policy Inst. 2010), available at http://www.migrationpolicy.org/pubs/287g-March2OlO.pdf (analyzing new priorities for 287(g)
The above remarks examine how a court might conduct a case-by-case proportionality analysis as to the sanction of removal itself. But there is a second aspect of all removal orders that should also be subject to proportionality review, namely the bar on lawful return. This bar varies from five years to forever, depending on the circumstances of the individual.
7
These bars on lawful return may also violate the constitutional command of case-by-case proportionality, because they raise an inference of gross disproportionality and work a kind of sentence that, in many cases, will be radically greater than any actual criminal sentence that was, or could have been, imposed. 28 Finally, a small number of persons ordered removed applied for relief but were denied it, either because they failed to demonstrate a substantive ground for relief-such as persecution for asylum 29 or hardship for cancellation of removal' 3 --or were denied relief in the discretion of the immigration judge. An immigration judge's refusal to grant discretionary relief for which one has applied and is eligible may also be subject to proportionality review on a caseby-case basis. In such cases, a court may undertake a form of intrajurisdictional analysis by comparing the disposition of an instant case to others decided by the courts or the Board of Immigration Appeals, which hears administrative appeals in removal cases.
3 ' And while the immigration statutes generally bar review of the denial of discretionary immigration relief other than asylum, 2 the U.S. Courts of Appeals retain jurisdiction to review constitutional claims. 33 Therefore, a claim that one's removal violates constitutional proportionality requirements would be subject to judicial review, even in a case involving the denial of discretionary relief agreements that prioritize persons committed of violent crimes as "Level 1").
127. See supra notes 112-15 and accompanying text. 128. See, e.g., Bajakajian, 524 U.S. at 338-39 (comparing fine to potential criminal penalties for underlying misconduct); BMW, 517 U.S. at 574-83 (same as to punitive damage award).
129. 8 U.S.C. § 1158(b)(1) (authorizing grant of asylum to a person determined to be a "refugee" within the meaning of § 1 101(a)(42)(A)); 8 U.S.C. § 1 101(a)(42)(A) (Refugee is one who is unable to return to her country of nationality because of "persecution" or a "well-founded fear of persecution.").
130. 8 U.S.C. § 1229b(b)(1)(D) (establishing that, among other criteria, a nonpermanent resident who seeks "cancellation of removal" must demonstrate "exceptional and extremely unusual hardship" to a qualifying relative). 
B. Categorical Proportionality Review in Immigration Cases
As for the categorical approach in removal cases, a court applying existing Eighth Amendment standards for proportionality review would begin with the "objective indicia" of society's standards, namely laws and practices.' 34 As above, it is not generally the practice of immigration authorities to remove DREAMers, and ICE leadership has repeatedly emphasized that it prioritizes for arrest and removal those persons convicted of serious crimes, who pose a national security or public safety threat, or who have previously been ordered removed but failed to depart.' 35 There are other categories of persons who could be prosecuted in removal proceedings, such as juveniles and the mentally ill, but generally are not singled out in any ICE enforcement program for prosecution or arrest on those grounds.' 36 A categorical analysis might well focus on such sub-groups of persons subject to, but not usually targeted for, removal.
The Court will then look to "the culpability of the offenders at issue in light of their crimes and characteristics, along with the severity of the punishment in question."' 3 7 The Court will also ask whether the sentencing practice "serves legitimate penological goals,"' namely retribution, deterrence, incapacitation, or rehabilitation.
Consider that the Supreme Court has emphasized the diminished culpability of juveniles in Roper 39 and Graham, 40 http://www.justicestrategies.org/sites/default/files/publications/JusticeStrategies-DrugDeportationsPrelimFindings.pdf("While Homeland Security purports to target the most dangerous offenders [at Rikers Island jail], there appears to be no correlation between offense level and identification for deportation.").
137. In discussing juveniles, for instance, the Court has explained that "[a]s compared to adults, juveniles have a 'lack of maturity and an underdeveloped sense of responsibility'; 143 and therefore, while a juvenile "is not absolved of responsibility for his actions [,] ... his transgression 'is not as morally reprehensible as that of an adult."'" Is there not an argument that the moral culpability of an infant carried across the border by his mother or of a severely mentally ill person diminishes the reprehensibility of their conduct? And, the severity of the sentence imposed on one who is mentally ill or who has never really lived in a country of birth, does not speak the language, and has no close family is undeniably acute.
As for the penological goals, removal of DREAMers and others not targeted for enforcement by ICE will incapacitate, but it cannot deter future infants, for instance, nor is it likely to deter other juvenile offenders for the reasons elaborated by the Court in Graham. ' 45 Nor is removal of such persons likely to lead to rehabilitation for the immigration violation. Nor, finally, is it clear that removal in such instances will serve retributive purposes, to the extent retribution is even appropriate for an immigration violation; philosophers and criminal law scholars agree that achieving retribution in a victimless offense situation can be particularly difficult.
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There may be other applications of the categorical approach to proportionality in immigration law. The immigration statutes for more than a century have contained a kind of statute of limitations, called "registry." This provision currently directs that a person who entered the United States before January 1, 1972, has resided here continuously, and is of good moral character may obtain LPR status. 147 The Similarly, it may be that the expansive definition of "aggravated felony" in immigration law, which encompasses a long list of crimes from murder to misdemeanor theft offenses, raises categorical proportionality problems. 5 ' That is because one convicted of an "aggravated felony" is not only subject to removal, but also barred from immigration relief. Removal as the automatic consequence of a minor or non-violent crime may be grossly disproportional to the gravity of the offense, in violation of Eighth and Fifth Amendment proportionality requirements.
Finally, the bars on lawful return discussed above may also categorically violate the constitutional requirement of proportionality, not only in the case ofjuveniles, the mentally ill, or those convicted only of non-violent criminal offenses. A permanent bar on the lawful return of one convicted of a minor crime that is nevertheless classified as an "aggravated felony" by the immigration statutes may contravene the due process requirement of proportionality. It may also be, for example, that imposition of the ten year bar on lawful return for persons ordered removed violates proportionality when applied to adults who have resided for many years in the United States, even without status, and who have children, a spouse, or strong community ties here. 
C. Potential Objections
One might raise several objections to the claim that an ethic of proportionality can operate in removal cases and, indeed, that the Constitution requires judges to undertake this analysis when requested.
I have already hinted at one objection, namely that proportionality is really a creature of criminal law, and while it may have crept into civil cases that is a mistake and should not be encouraged.'
52 As a matter of doctrine, this objection plainly fails-it is now well-settled that the Due Process Clause, Takings Clause, and Excessive Fines Clauses require proportionality review in, respectively, punitive damages,' 53 land use exaction, 54 A related but more serious objection may be that only punitive sanctions trigger proportionality scrutiny, and deportation is remedial, not punitive. To be sure, the Supreme Court has often stated that deportation is not punishment' 5 9 and that it is civil not criminal in nature. 60 The civil/criminal distinction is not dispositive for proportionality analysis, asjust explained, but the remedial/punitive classification is. In other words, if deportation is wholly remedial, then proportionality review is not required by the Constitution.' 6 The Supreme Court's guidance on classifying a government sanction as punitive or remedial displays "significant methodological turmoil."' 6 2 Nevertheless, some principles can be divined from two overlapping lines of precedent in which the Supreme Court has considered cases involving a civil proceeding challenged as violative of the Double Jeopardy or Excessive Fines Clause. First, the Court has clarified that the standard for assessing when a proceeding that is labeled "civil" by a legislature is nevertheless substantively so punitive that it must be considered "criminal" for Double Jeopardy purposes. 163 This standard directs courts to begin with the legislative characterization, and to displace the "civil" label for Double Jeopardy Purposes only on upon significant evidence of the factors outlined in Kennedy v. Mendoza-Martinez. "6 This standard is a high one, rarely satisfied in modem cases, no doubt because, at least in part, the Supreme Court is reluctant to forbid outright multiple government sanctions for the same underlying offense.
In cases arising under the Excessive Fines Clause of the Eighth Amendment, by contrast, the Court has looked to history, congressional intent, and the relationship of the sanction to the underlying misconduct to determine whether a government sanction is sufficiently punitive to trigger review for excessiveness. 65 The standard has been less exacting in practice, as demonstrated most starkly by the Court's conclusion that civil forfeiture is sufficiently punitive to trigger review under the Excessive Fines Clause, but not punitive enough to constitute criminal punishment for Double Jeopardy purposes. ' 6 6 This may reflect the Court's willingness to restrain egregious civil sanctions (as reflected in the lower standard for what constitutes punishment under the Excessive Fines Clause), even when reluctant to prohibit the sanction outright (as would be required from a conclusion that the same sanction constituted punishment under the Double Jeopardy Clause).
Returning to the objection that deportation is civil and remedial, not punitive, and thus no proportionality review is required, many scholars have argued persuasively that deportation proceedings are "quasi-criminal," reflecting both criminal and civil elements, and that therefore, more constitutional criminal procedure norms should apply.' 67 These arguments are most compelling as to deportation of permanent residents, in circumstances that Daniel Kanstroom has described as reflecting "post-entry social control."' 6 8 Maureen Sweeney, for instance, has specifically argued that where a conviction results in the automatic deportation of a permanent resident, "removal functions as punishment for wrongdoing" and thus should not be "grossly disproportionate to the offense." 1 69 In 2010, the Court appears to have accepted these contentions, at least as to permanent residents who are removable because of a criminal conviction. As Justice Stevens explained in Padilla v. Kentucky, "deportation is an integral part-indeed, sometimes the most important part-of the penalty that may be imposed on noncitizen defendants who plead guilty to specified crimes."' 7 It is, the Court emphasized, a "particularly severe 'penalty.""' 17 Thus, the objection that removal is not punitive fails, at least as to permanent residents convicted of crimes, in the face of Padilla and for the reasons articulated by Kanstroom and others. However, neither the courts nor scholars have yet deeply engaged the question of whether removal of persons other than permanent residents is also sufficiently punitive to be subject to constitutional proportionality review, 7 2 and thus, the objection here must be met more directly.
The Court has emphasized that if any portion of a sanction is punitive (even if other parts are remedial), then the government sanction is a penalty. In other words, a "civil sanction that cannot fairly be said solely to serve a remedial purpose, but rather can only be explained as also serving either retributive or deterrent purposes, is punishment, as we have come to understand the term."' 7 3 To the extent that a removal order is punitive, even in part, its imposition must satisfy constitutional proportionality requirements.
The aspect of a removal order that seems most obviously punitive is the imposition of a ban on return of five years or more, depending on an individual's circumstances. 174 The ban on return cannot be easily justified in remedial terms, and would appear to accomplish primarily deterrent and retributive goals.' 75 A full history of such bars is beyond the scope of this essay, but should their history indicate a legislative intent to punish or deter, that will confirm that this aspect of a removal order, even directed at an unauthorized immigrant, is punitive, thereby triggering proportionality review of the entire order. Moreover, the removal order itself should be understood as a penalty, not merely remedial, in many cases; again, consider a DREAMer brought to this country as an infant.
Second, one might object that the "plenary power doctrine" of immigration law bars judicial review of substantive immigration law. This is the doctrine, articulated in the late nineteenth century with roots intertwined 172. See, e.g., Banks, supra note 74, at 1658 (declining to examine whether removal of persons who have "evad[ed] border controls through surreptitious entry, fraud, or misrepresentation" is subject to constitutional proportionality requirements because removal in such circumstances is "essentially remedial in nature"); Sweeney, supra note 162.
173 with Plessy v. Ferguson, 176 that holds that courts simply may not entertain challenges to the substantive grounds for deportation, but only to their procedures. 1 77 On the other hand, there is hardly an immigration scholar who has not written an article explaining that this doctrine is grossly wrong and has left immigration a legal backwater, out of step with developments in modem constitutional law. 178 But, in addition, a case-by-case proportionality analysis is not a facial challenge to grounds of removability, such as would be precluded by the plenary power doctrine. It is strictly an as-applied challenge. As for a categorical proportionality claim, that would concededly be a more direct challenge to the plenary power doctrine but, perhaps, no less invasive of federal sovereignty than invalidation of capital punishment or life-withoutparole sentences for juveniles is of state sovereignty.
Third, one might object that unlike a criminal offense, or a civil tort for which punitive damages are allowed, an immigration violation is a continuing offense. In other words, for a court to prohibit removal on the ground that it violated a proportionality principle would be to allow continued illegality. 179 Yet, where deportation may be imposed as part of the criminal penalty on a legal immigrant, the continuing offense problem does not necessarily arise. That is, there is no such "continuing offense" difficulty if a court were to hold that removal of a legal permanent resident convicted of a particular offense were to be invalidated as a sanction that is grossly disproportionate to the underlying criminal offense. Similarly, for a foreign national eligible for but denied immigration relief, which denial was in violation of constitutional proportionality requirements, there would be no "continuing offense problem," because the constitutional remedy would be to overturn the refusal to grant the relief. This outcome would in turn confer lawful status and eliminate any continuing offense concern.
Like other objections, the "continuing offense" objection to proportionality review is strongest in the context of an undocumented immigrant who is not eligible for any relief. But even here, the objection cannot defeat the constitutional proposition. First, the bar on lawful return of five or more years for anyone ordered removed may be unconstitutionally excessive in a particular case. These bars go well beyond mere incapacitation of the offender; they are enduring sentences. In Graham v. Florida, the Supreme Court held that a juvenile sentenced to life imprisonment must be afforded "some meaningful opportunity to obtain release based on demonstrated maturity and rehabilitation." 18 ' Ajuvenile ordered removed may be constitutionally entitled to some similar opportunity to demonstrate "maturity and rehabilitation" so as to be able to lawfully to return to the United States. The immigration statute does authorize a waiver of the bars on lawful return, "1 but the agency regulation implementing this provision states that no one may apply for such a waiver until five years after removal, or twenty years if removed following conviction for an aggravated felony." 2 Furthermore, agency guidance appears to direct that such waivers be granted only very infrequently. 1 8 3 The regulation and the agency guidance may not be consistent with constitutional proportionality requirements in individual cases.
Further, the "continuing offense" objection does not overcome the proportionality requirement as applied to a removal order itself, even an order entered against an undocumented person who is ineligible for relief. At a minimum, proportionality may require deferral of execution of a removal order, for instance until the U.S. citizen children of an undocumented adult complete high school or otherwise reach the age of majority. In other circumstances, removal prior to important events in one's familial, religious, or professional life may violate proportionality principles. So too might removal that would divest one of a meaningful opportunity to participate as a witness or party in pending legal proceedings, or removed to a country devastated by a recent natural disaster, such as the hurricanes and earthquake in Haiti.
More broadly, it may be that the Due Process Clause's proportionality requirement does, in fact, permanently bar the removal of certain categories of undocumented immigrants ineligible for relief, such as the DREAMers or those with low mental functioning as discussed above. It may even permanently bar the removal of certain individuals in extreme factual situations, pursuant to case-by-case proportionality analysis.
Fourth, one might raise the floodgates problem, noting that the U.S. Courts of Appeals are already drowning in immigration appeals' 8 5 to contend that they could not possibly conduct a meaningful proportionality review in the tens of thousands of removal cases reviewed each year. This is a valid concern, but not a dispositive one, as the Supreme Court itself has often noted.' 86 The federal courts have not been overcome by proportionality claims in either direct criminal appeals or on habeas petitions to review state convictions, and there is little basis to conclude that adjudicating such claims in removal cases will be much different. In the vast majority of cases, a caseby-case proportionality challenge would be swiftly dismissed, as no inference of "gross disproportionality" would arise. In those few cases where the court might conclude that a removal order would violate constitutional proportionality principles, the additional analysis need not be burdensome.
Finally, one might object that there are fewer available metrics for making the comparative assessments that are common to capital, non-capital, and civil proportionality analyses. While the metrics may differ in some respects from those used in other proportionality contexts, they are not wholly absent in the immigration context, and further scholarship and judicial opinions may help to develop the metrics, as has occurred in the punitive damages and criminal law contexts. For instance, the sort of intra-jurisdictional comparison called for by Solem, Harmelin v. Michigan, and other decisions in the case-by-case lines may be possible in some removal cases, 187 particularly where an applicant has been denied relief on factual circumstances that, in other cases, have resulted in a grant of relief. 8 ' Similarly, as in the punitive damages and excessive fine cases, there may be a useful comparison between the lifetime consequences of deportation and the modest civil or criminal penalties authorized for some of the underlying offenses.' 89 In sum, respondents in removal proceedings might argue that their removal would violate the principles of proportionality inherent in the Due Process Clause, which indisputably governs removal proceedings, and the Eighth Amendment, which after Padilla may as well, at least where removal is the result of a criminal conviction. Proportionality claims might arise where the immigration courts have denied an application for relief from one eligible to request it, or even where no relief is authorized. Courts will honor these principles, and Supreme Court precedent, by adjudicating both case-by-case and categorical proportionality challenges. In appropriate cases, courts should find that removal is so grossly disproportionate to the gravity of the offense as to be forbidden by the Constitution.
I am not suggesting that more vigorous judicial oversight of the proportionality of removal orders as a constitutional command would end the debate on the streets of Arizona, Hazleton, New Haven, and elsewhere. But courts could and should smooth out the coarser expressions of that debate, as the Constitution requires. In a sense, this may be what the S.B. 1070 and Hazleton decisions also represent, a judicial policing of the boundaries of government punishment that invalidates the harshest, most disproportionate outcomes, while reserving to the Congress a broad space for policy disagreement and the ultimate determination of our nation's immigration policies.
Years from now, I expect it will be difficult to explain to our children and grandchildren why for decades this nation countenanced the de jure subjugation of millions of immigrants, benefiting from their labor while forcing them to live a life in the shadows as members of a reviled caste denied their full human flourishing. The struggle for balance in immigration policy will continue to play out primarily in legislatures, and ultimately in Congress as is appropriate. Yet there remains a vital role for courts in testing local 187 
